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The Legal Needs of Nonprofits:
An Empirical Study of Tax-Exempt
Organizations and Their Access to
Legal Services1
RAYMOND H. BRESCIA,2 BAHAREH ANSARI,3 AND HANNAH HAGE4
Abstract
This empirical study, using quantitative and qualitative techniques,
attempts to assess the state of the legal needs of nonprofit organizations, with
an emphasis on the ways in which nonprofit organizations are or are not
accessing assistance addressing their legal services needs. While most
research into the extent to which Americans may or may not be accessing
legal services focuses on the legal needs of individuals and families, this
study focuses on the legal needs of nonprofit groups. Our goal with this
research project is to contribute to the growing literature on the scope of
unmet legal needs in the United States. The findings from this study suggest
that many of the groups we surveyed and with which we communicated do
have access to legal representation, particularly as groups grow in terms of
their financial wherewithal (that is, the size of their budgets). Smaller groups
appear to face greater barriers to obtaining legal services, and we attempt
to probe some of the reasons that is the case. At the same time, many groups,
large and small, are meeting their legal needs through a range of legal
services providers: whether they use legal services providers that are
1. All charts and figures presented in this article were created by the authors. Hastings
Race and Poverty Law Journal is granted permission to reproduce these charts and figures by
the authors. The authors wish to thank Laura Abel and Marnie Berk for their feedback while
we were preparing the surveys utilized in this study and Nonprofit New York, the New York
Council of Nonprofits, New York Lawyers for the Public Interest and the Lawyers Alliance
for New York for their assistance circulating the surveys.
2. The Hon. Harold R. Tyler Chair in Law & Technology and Professor of Law, Albany
Law School. J.D., Yale Law School; B.A., Fordham University.
3. Ph.D. student in Information Science, College of Emergency preparedness, Homeland
security, and Cyber security, the University at Albany of the State University of New York;
BA, Ferdowsi University of Mashhad, Iran; MBA, Kharazmi University, Tehran, Iran.
4. B.A., Hamilton College, 2016; J.D. Albany Law School (Expected May 2020);
M.B.A., Rensselaer Polytechnic Institute (2020).
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themselves nonprofit entities that offer them assistance; they obtain the
volunteer services of private lawyers who provide representation; or they are
simply paying for legal services themselves. Often, as our findings indicate,
they are using a mix of these different resources: they are paying for services,
obtaining nonprofit legal services free of charge, and/or utilizing the services
of pro bono counsel. This study attempts to begin to fill the gap in the
research by exploring not just the unmet legal needs of nonprofit groups, but
also probing the ways in which nonprofit entities that are accessing legal
services are able to obtain those services, and from whom. It also attempts
to create a taxonomy of needs: an assessment of the types of legal needs the
organizations we surveyed face.

I.

INTRODUCTION

Nonprofit organizations, from grassroots organizing groups to hospitals
and universities, play a critical role in the American community life.5 This
has been the case from the beginning of the founding of the Republic. As
French Aristocrat Alexis de Tocqueville observed in his visit to the fledgling
nation in the early part of the 19th century: “Americans of all ages, all
conditions, all minds constantly unite,” forming groups of various types:
“religious, moral, grave, futile, very general and very particular, immense
and very small.”6 Such groups were organized to “give fetes, to found
seminaries, to build inns, to raise churches, to distribute books, to send
missionaries to the antipodes; in this manner they create hospitals, prisons,
schools.”7 For Americans, “if it is a question of bringing to light a truth or
developing a sentiment with the support of a great example, they associate.”8
Today, there are roughly 1.5 million nonprofit “associations” in the United
States and they would seem to address a widely diverse range of issues
through a widely diverse range of approaches, and represent a diverse range
of interests and communities.9 They can operate through volunteers alone
and with no budget, like a local block association, or can include thousands

5. Looking simply at the impact of nonprofit entities on the U.S. economy, in 2015, notfor-profits generated nearly $1 trillion in economic activity, making up approximately five
percent of the American economy as a whole. Brice S. McKeever, The Nonprofit Sector in
Brief 2018: Public Charities, Giving, and Volunteering, THE URB. INST., (Nov. 2018),
https://nccs.urban.org/publication/nonprofit-sector-brief-2018#the-nonprofit-sector-in-brief2018-public-charites-giving-and-volunteering.
6. ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA 500 (Harvey C. Mansfield &
Delba Winthrop, trans., 2000).
7. Id. at 501.
8. Id. at 502.
9. McKeever, supra note 5 (listing number of nonprofit entities registered with the U.S.
Internal Revenue Service).
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of employees with budgets in the hundreds of millions, and assets in the
billions, like a large university system.10 They form the backbone of what is
known as “civil society,” that sector of the community located between the
private sector and government. While we may know something about the
needs these organizations strive to address in the society, less is known about
what needs these organizations face themselves. What is more, while one of
the needs a small sliver of these organizations meet is the need of low-income
individuals and families for free legal assistance to address their legal
needs,11 less is known about the legal needs about these nonprofit groups
themselves. Indeed, while there is growing attention to the needs of low- and
middle-income people in the United States,12 current research fails to address
and understand the legal needs of the groups and associations that serve such
people. This Article attempts to address this gap in research and knowledge
by exploring the legal needs of not-for-profit organizations themselves.
This empirical study, using quantitative and qualitative techniques,
attempts to assess the state of the legal needs of nonprofit organizations, with
an emphasis on the ways in which nonprofit organizations are or are not
accessing assistance addressing their legal services needs. While this study
focuses on the legal needs of nonprofit organizations in New York State, and
primarily in New York City, we believe the findings, tentative as they are,
can help shed light on the legal needs of nonprofit groups throughout the
United States. Such groups play a significant role in community and
economic life in the nation because of the services they provide to local
communities; the employees they employ; and the wages such organizations
pay their employees, which, themselves, become engines of economic
activity, particularly in low- and moderate-income communities.13 By
10. Emma Kerr, 10 Universities with the Biggest Endowments, U.S. NEWS & WORLD
REP. (Sept. 24, 2019), https://www.usnews.com/education/best-colleges/the-short-listcollege/articles/10-universities-with-the-biggest-endowments (listing Harvard University’s
endowment at roughly $39 billion).
11. For a list of nonprofit organizations funded by the U.S. Legal Services Corporation
to provide legal services to low-income individuals and families under strict income and other
guidelines set by Congress, see U.S. LEGAL SERVS. CORP.: OUR GRANTEES, .https://www.lsc.
gov/grants-grantee-resources/our-grantees (last visited Jan. 23, 2020). There are also
restrictions on LSC-funded entities representing groups and engaging in class action litigation,
which certainly prevents such entities from working with the types of associations and
nonprofit groups described in this Article. For a description of the restrictions on LSC-funded
institutions, see David J. Luban, Taking Out the Adversary: The Assault on Progressive
Public-Interest Lawyers, 91 CALIF. L. REV. 209, 210–12 (2003).
12. See generally Deborah L. Rhode & Scott L. Cummings, Access to Justice: Looking
Back, Thinking Ahead, 30 GEO. J. LEGAL ETHICS 485 (2017) (describing state of access-tojustice research and initiatives with respect to individuals and families and suggesting path
forward toward reform).
13. On the economic impact of nonprofits in the U.S. economy in general and New York
State in particular, see Part I. We use the term “nonprofit” in this context to mean, specifically,
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assessing the extent to which nonprofit organizations are or are not accessing
legal services, we hope to shed light on this component of what is often
referred to as the access-to-justice gap in the United States: the mismatch
between the need for legal services and the ability of clients to access them.14
While most research into the extent to which Americans may or may not be
accessing legal services focuses on the legal needs of individuals and
families, this study focuses on the legal needs of nonprofit groups,
specifically those operating in New York State. We know generally that
approximately eighty percent of low-income individuals and roughly half of
middle-income Americans face their legal problems without a lawyer, for
various reasons.15 Ironically, we know less about the nonprofit groups that
serve them and whether such groups face similar challenges in obtaining
legal representation in meeting their legal needs. While large, well-funded
nonprofit organizations, like the Red Cross, the Ford Foundation, and
Harvard University, have in-house legal departments and likely also pay for
legal services from private attorneys, many smaller and startup nonprofits
face considerable legal issues and must find legal services from a host of
sources, if at all. Some are fortunate to have access to attorneys from
nonprofit legal services organizations that serve their clients free of charge,
others are able to secure the assistance of private lawyers serving them in a
pro bono basis. Still others must use precious resources from their budgets
to pay private attorneys and many likely go without representation at all,
either because they do not have such financial resources or are unable to
corporate entities organized under §501(c)(3) of the Internal Revenue Code (IRC). There are
other types of groups that one might colloquially refer to as a “nonprofit,” like a union,
organized under a different section of the IRC, like section 501(c)(4). This article will focus
exclusively on those organizations falling under the traditional “C3” designation, that is, they
operate in a not-for-profit fashion and donations made to them are generally tax deductible.
We are also not talking about unincorporated associations, like a tenant or block association,
or groups organized as so-called Benefit Corporations, another, relatively new corporate form
that organizations seeking to provide needed services to the community, but which do not take
the not-for-profit form. For a description of the various types of organizations that many might
consider not-for-profit entities, see ELIZABETH SCHMIDT, NONPROFIT LAW: THE LIFECYCLE OF
A CHARITABLE ORGANIZATION 11–20 (2016) (describing types of nonprofit organizations and
the scope of the nonprofit sector in the United States).
14. LEGAL SERVS. CORP., DOCUMENTING THE JUSTICE GAP IN AMERICA: THE CURRENT
UNMET CIVIL NEEDS OF LOW-INCOME AMERICANS (Sept. 2009), https://www.americanbar.org/
content/dam/aba/migrated/marketresearch/PublicDocuments/JusticeGaInAmerica2009.authc
heckdam.pdf (defining the “justice gap” as “[t]he difference between the level of legal
assistance available and the level that is necessary to meet the needs of low-income
Americans”).
15. Id. at 13 (synthesizing latest studies); Deborah L. Rhode, Access to Justice: An
Agenda for Legal Education and Research, 62 J. LEGAL EDUC. 531 (2013) (stating that it is
“estimated that more than four-fifths of the individual legal needs of the poor and a majority
of the needs of middle-income Americans remain unmet . . .”).
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locate an attorney who will serve them at no or low cost. Our goal with this
research project is to contribute to the growing literature on the scope of
unmet legal needs in the United States. Unlike most other research in this
field, which tends to focus on the legal needs of low-income, working poor,
and middle-income individuals and families, we focus on the legal needs of
nonprofit groups themselves.
The findings from this study suggest that many of the groups we
surveyed and with which we communicated do have access to legal
representation, particularly as groups grow in terms of their financial
wherewithal (that is, the size of their budgets). Smaller groups appear to face
greater barriers to obtaining legal services, and we attempt to probe some of
the reasons that is the case. At the same time, many groups, large and small,
are meeting their legal needs through a range of legal services providers:
whether they use legal services providers that are themselves nonprofit
entities that offer them assistance; they obtain the volunteer services of
private lawyers who provide representation; or they are simply paying for
legal services themselves. Often, as our findings indicate, they are using a
mix of these different resources: they are paying for services, obtaining
nonprofit legal services free of charge, and/or utilizing the services of pro
bono counsel. This study attempts to begin to fill the gap in the research by
exploring not just the unmet legal needs of nonprofit groups, but also probing
the ways in which nonprofit entities that are accessing legal services are able
to obtain those services, and from whom. It also attempts to create a
taxonomy of needs: an assessment of the types of legal needs the
organizations we surveyed face.
With these goals in mind, this Article proceeds as follows. Part II
assesses the nonprofit sector and the access-to-justice crisis in the United
States generally. It will also explore the role of not-for-profit associations in
the United States and the work of the lawyers who serve them. Part III and
IV will identity the research hypotheses that animated our exploration of the
legal needs of nonprofits and our research design. Part V will provide our
findings from our research. Part VI will outline the implications of our
findings and Part VII sets forth a future research agenda that emerges from
these findings and their implications.
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THE NONPROFIT SECTOR, THE LAWYERS WHO
SERVE IT, AND THE JUSTICE GAP
A. The Nonprofit Sector in the United States and in New York
State

As of 2016, there were 1,097,689 public charities, 105,030 private
foundations, and 368,337 other nonprofit organizations in the United States.16
This amounts to a total of 1,571,056 nonprofit groups classified as taxexempt organizations operating in the country.17 In terms of the size and
scope of the nonprofit sector in New York State, according to recent data
gathered by the National Center for Charitable Statistics, there are 91,758
not-for-profit corporations across New York State, comprising nearly nine
percent of the nation’s nonprofit organizations.18
B. The Importance of Nonprofit Associations
What is more, the nonprofit sector as a whole currently employs roughly
ten percent of the American workforce.19 Within New York State, the
nonprofit sector employs roughly eighteen percent of private employment
statewide.20 Such nonprofits include hospitals and universities, social service
agencies, foundations, and grassroots mobilizing groups. They have billions
of dollars in assets, and they operate out of an individual’s apartment with
little more than a letterhead on some stationary. As employers, they put
money back into the economy at a surprising rate, and often make it possible
for others to work and become self-sufficient, as in the case of organizations
that provide job training and retraining skills or provide daycare so that
parents can find employment. Given the size of the nonprofit sector
generally, and in New York State in particular, and the wide impacts this
sector has on the economy, the sector’s ability to meet its legal needs is likely
important to the proper functioning of the sector. But the nonprofit sector
also fills other, critical roles, particularly as they relate to the functioning of
democracy and the advancement of social change.
In the Tocquevillian sense, nonprofit associations can become training
16. Nonprofits and Charitable Giving in America, IMPACT INST. (May 8, 2017),
https://www.pathtoimpact.org/resources/nonprofits-charitable-giving-america/.
17. Id.
18. The Nonprofit Sector in New York, INDEP. SECTOR (Feb. 2016), https://www.indepe
ndentsector.org/wp-content/uploads/2016/12/New-York-1.pdf.
19. The Charitable Sector, INDEP. SECTOR, https://independentsector.org/about/thecharitable-sector/ (last visited Feb. 26, 2020).
20. THOMAS P. DINAPOLI, PROFILE OF NONPROFIT ORGANIZATIONS IN NEW YORK (Dec.
2016), https://www.osc.state.ny.us/reports/economic/nonprofits_in_nys.pdf.
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grounds for the “art of association” as he would call it.21 Jason Mazzone has
summarized the benefits that accrue from such organizations,22 which
include tangible benefits to individual members for joining a group, as when
an individual may join a professional association for the perks associated
with the group, like the opportunity to network or discounts with select
merchants.23 What is more, as Tocqueville pointed out, participation in civic
organizations gives their members “habits of cooperation, solidarity, and
other civic skills.”24 Individuals can also multiply their influence within
society through organizations because “in associations collective agendas are
set and refined, and organized individuals are able to exercise greater
influence together than if they each labor alone.”25
Civic activities through nonprofit organizations can also generate social
capital, what Robert Putnam describes as “social networks and the associated
norms of reciprocity and trustworthiness” that go with them.26 This social
capital exists in “networks of civic engagement [which] foster sturdy norms
of generalized reciprocity and encourage the emergence of social trust.”27
This trust forms the stock of social capital an individual enjoys:28 where
“physical capital refers to physical objects and human capital refers to
properties of individuals, social capital refers to connections among
individuals—social networks and the norms of reciprocity and
trustworthiness that arise from them.”29 Like nonprofits generally, the social
capital that emerges from associational engagement by individuals within a
community has proven spillover effects: it enhances economic performance30
and improves the functioning of government.31 What is more, one of the key
functions of social capital is that it helps communities coordinate to address
21. TOCQUEVILLE, supra note 6, at 498.
22. Jason Mazzone, Freedom’s Associations, 77 WASH. L. REV. 629, 694–710 (2002).
23. Id. at 694–695.
24. Id. at 696.
25. Id.
26. Robert D. Putnam, E Pluribus Unum: Diversity and Community in the Twenty-first
Century, 30 SCAND. POLI. STUD. 137, 137 (2007).
27. Robert D. Putnam, Bowling Alone: America’s Declining Social Capital, 6 J.
DEMOCRACY 65, 67 (1995) (hereinafter, Putnam, Declining Social Capital).
28. Robert E. Lang & Steven P. Hornburg, What is Social Capital and Why Is It
Important to Public Policy?, 9 HOUS. POL’Y DEBATE 1, 4 (1998).
29. ROBERT D. PUTNAM, BOWLING ALONE: THE COLLAPSE AND REVIVAL OF AMERICAN
COMMUNITY 19 (2000) (hereinafter, PUTNAM, BOWLING ALONE); see also MARTHA C.
NUSSBAUM, CREATIVE CAPABILITIES: THE HUMAN DEVELOPMENT APPROACH 33-34 (2011)
(describing “affiliation” as a critical of a life “worthy of human dignity”).
30. Stephen Knack & Philip Keefer, Does Social Capital Have an Economic Payoff? A
Cross-Country Investigation, 112 Q. J. ECON. 1251, 1275–1277 (1997).
31. ROBERT D. PUTNAM, ET AL., MAKING DEMOCRACY WORK: CIVIC TRADITIONS IN
MODERN ITALY 119–151 (1993) (describing communities in Italy with higher levels of social
capital having better functioning government).
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collective action problems.32
These benefits that emerge from the work of associations are sometimes
called “club goods” in the literature—benefits that accrue to members of the
association33—as described above. But from club goods, public goods often
emerge.34 As Dennis Chong has argued, the benefits of the group activities
of activists in the civil rights movement did not just accrue to the members
of those groups; rather, the civil rights revolution that was a product of the
civil rights movement generated public goods that were widely shared
beyond just those who were active and participated in movement activities.35
While social movements can generate such club goods and, ultimately,
broader public goods when they are successful, nonprofit organizations and
local institutions often make up the social movements that generate social
change. For example, in the late 1950s, the NAACP was made up of over
1000 local chapters;36 it was not just an amorphous organization with
leadership and undifferentiated members. Theda Skocpol has traced the
movement away from these grassroots, membership-based groups over the
last fifty years37 towards a form of organization that contains what John
McCarthy and Mayer Zald call a “paper membership”38 through which
individual members in name only support the leadership of that organization
financially, if at all,39 and such leaders ask little of their members.40 In turn,
these organizations become, as Margaret Weir and Marshall Ganz would

32. Robert D. Putnam, Bowling Alone: America’s Declining Social Capital, 6 J.
Democracy 65, 67 (1995).
33. For a discussion of club goods, see RICHARD CORNES & TODD SANDLER, THE THEORY
OF EXTERNALITIES, PUBLIC GOODS, AND CLUB GOODS 347–51 (2d ed. 1996).
34. Public goods scholarship often views what are called public goods and collective
goods mostly interchangeable; see Priscilla M. Regan, LEGISLATING PRIVACY: TECHNOLOGY,
SOCIAL VALUES, AND PUBLIC POLICY 227–31 (1995).
35. See Dennis Chong, COLLECTIVE ACTION AND THE CIVIL RIGHTS MOVEMENT 2–4
(1991) (describing public goods generated by the Civil Rights Movement).
36. The Supreme Court described the NAACP as follows: The NAACP was formed in
1909 and incorporated under New York law as a nonprofit membership corporation in 1911.
It maintains its headquarters in New York and presently has some 1,000 active unincorporated
branches throughout the Nation. The corporation is licensed to do business in Virginia, and
has 89 branches there. NAACP v. Button, 371 U.S. 415, 419 (1963).
37. See generally, THEDA SKOCPOL, DIMINISHED DEMOCRACY: FROM MEMBERSHIP TO
MANAGEMENT IN AMERICAN CIVIL LIFE (2003).
38. John D. McCarthy & Mayer N. Zald, The Trend of Social Movements in America:
Professionalization and Resource Mobilization, 20 (Ctr. for Research on Soc. Org., Working
Paper, 1973).
39. Pamela E. Oliver & Gerald Marwell, Mobilizing Technologies for Collective Action,
in FRONTIERS IN SOCIAL MOVEMENT THEORY 251, 260 (Aldon D. Morris & Carol McClurg
Mueller eds., 1992).
40. JOEL F. HANDLER, SOCIAL MOVEMENTS AND THE LEGAL SYSTEM: A THEORY OF LAW
REFORM AND SOCIAL CHANGE 8 (1978).
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describe them, “bodiless heads.”41 At the same time, although national
advocacy groups, like Freedom to Marry, which fought for, and won,
marriage equality throughout the United States,42 there is still room for local
organizations in social movements.43 Indeed, local organizations have
traditionally served as the locus of and springboard for recruitment for such
broader social movement organizations, often through the social capital and
interpersonal relationships formed in such institutions.44 Turning to the civil
rights movement again: In the 1950s and 1960s, that movement would
emerge from membership in African-American churches.45 Similarly, the
women’s movement of the 1960s and 1970s that followed the civil rights
movement also tapped preexisting community networks for recruitment
purposes.46 Today, organizations like the National Network to End Domestic
Violence are “coalitions of coalitions”: broader networks that include smaller
organizations that are diverse and geographically dispersed.47
As critical components of social movements, then, civic associations
also, in turn, help to bring about broad social change by serving as constituent
parts of the social movements that help to shape our understanding of the
U.S. Constitution, another example of the public goods such movements and
the associations that they encompass generate. Jack Balkin has explained the
critical role social movements can play in shaping the constitutional
interpretation as follows:
They do not accept the existing interpretations of judges as
authoritative. Instead, they offer their own interpretations of what
the Constitution means, whether or not those claims have been
taken seriously by courts. Nevertheless, over time, many of those
views have become part of constitutional doctrine, after being
41. Margaret Weir & Marshall Ganz, Reconnecting People and Politics, in THE NEW
MAJORITY: TOWARD A POPULAR PROGRESSIVE POLITICS 149, 160 (Stanley B. Greenburg &
Theda Skocpol eds. 1997).
42. NATHANIEL FRANK, AWAKENING: HOW GAYS AND LESBIANS BROUGHT MARRIAGE
EQUALITY TO AMERICA, 98-101 (1st prtg. 2017) (describing emergence of Freedom to
Marry).
43. See generally JANE F. MCALEVEY, NO SHORTCUTS: ORGANIZING FOR POWER IN THE
NEW GILDED AGE (2016) (describing a range of contemporary local community organizing
efforts across the United States).
44. SIDNEY G. TARROW, POWER IN MOVEMENT: SOCIAL MOVEMENTS AND CONTENTIOUS
POLITICS 120-124 (3d ed. 2011) (describing the role of interpersonal networks in movement
recruitment).
45. ALDON D. MORRIS, THE ORIGINS OF THE CIVIL RIGHTS MOVEMENT: BLACK
COMMUNITIES ORGANIZING FOR CHANGE 35-39 (1984).
46. See generally, Jo Freeman, The Origins of the Women’s Liberation Movement,
78 AM. J. SOC.792 (1973).
47. State and U.S. Territory Coalitions, NAT’L NETWORK TO END DOMESTIC VIOLENCE,
https://nnedv.org/content/state-u-s-territory-coalitions/ (last visited Feb. 29, 2020).
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filtered, reshaped, and recharacterized by judges and legal
professionals .... [S]ocial movements ... chang[e] the background
expectations and understandings of the public at large and of
judges and lawyers. They reshape constitutional common sense,
moving the boundaries of what is plausible and implausible in the
world of constitutional interpretation, what is a thinkable legal
argument and what is constitutionally “off the wall.48
Civic associations thus play many roles in society, from providing
critical social services, to generating social capital and civic trust and
advancing social change. Much is written about the role of lawyers in
supporting civic engagement that advances social change; less is known
about what lawyers do when they address the legal needs of the institutions
themselves, a question the following discussion begins to explore.
C. The Role of Lawyers Serving Nonprofit Associations
Given the critical role that nonprofit associations play in the political,
economic, and social functioning of democratic society, can lawyers
contribute to this role, to facilitate and enhance the contributions that
nonprofit associations make to that society? There is a significant body of
scholarship that discusses the role that lawyers can play in working
collaboratively with nonprofit associations, typically grassroots groups, to
effectuate social change.49 Consistent with our understanding of the critical
role nonprofit organizations in general play in our democracy, and the role
grassroots groups in particular play in advancing social change, the lawyer
serving such groups must ensure that she is supporting them, helping them
realize their vision for a just society, and facilitating their work within that
society, not simply replicating relationships of subordination.50 Such
48. Jack M. Balkin, How Social Movements Change (or Fail to Change) the
Constitution: The Case of the New Departure, 39 SUFFOLK U. L. REV. 27, 28 (2005) (citations
omitted). See also DAVID COLE, ENGINES OF LIBERTY: THE POWER OF CITIZEN ACTIVISTS TO
MAKE CONSTITUTIONAL LAW (2016) (describing a range of grassroots campaigns to bring
about legal change).
49. For a discussion of lawyering for grassroots groups, see collected works contained in
Loretta Price & Melinda Davis, Seeds of Change: A Bibliographic Introduction to Law and
Organizing, 26 N.Y.U. REV. L. & SOC. CHANGE 615 (2001).
50. In progressive legal scholarship, a central question for lawyers working to combat
subordination is the extent to which public interest lawyering can promote disempowering
narratives and thus simply further subordination of clients. For representative scholarship on
this question, see generally Anthony V. Alfieri, Reconstructing Poverty Law Practice:
Learning Lessons of Client Narrative, 100 YALE L.J. 2107 (1991); Lucie E. White,
Subordination, Rhetorical Survival Skills, and Sunday Shoes: Notes on the Hearing of Mrs.
G., 38 BUFF. L. REV. 1, 21 (1990). For the argument that client narratives of empowerment
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representation can emanate from many different types of legal
organizations,51 and can include support for organizing campaigns through
technical assistance counseling the members of such groups about the
contours of existing legislation or policy that the group might want to change
and suggesting ways to achieve the changes the groups want to see, providing
advice to groups engaged in mass demonstrations through securing permits
and serving as legal observers, and counseling groups on economic
development initiatives like purchasing a building or forming a workerowned cooperative.52 Throughout this important work, the lawyer’s
relationship to the client can become muddied: is the lawyer serving the
group as a group, is it serving the individual members, or is it serving some
larger, societal goal?53 The body of scholarship addressing these and other
questions helps us understand better the role of the lawyer serving a nonprofit
association that is striving for social change.
Less is known, perhaps, about the roles that lawyers play in serving the
organization itself, to meet the group’s legal needs.54 Through litigation,
lawyers can serve organizational clients that bring lawsuits to effectuate
can exaggerate their power within existing social structures, see Frank Munger, Rights in the
Shadow of Class: Poverty, Welfare, and the Law, in THE BLACKWELL COMPANION TO L. &
SOC’Y 330, 336 (Austin Sarat ed., 2004); Gary L. Blasi, What’s a Theory For: Notes on
Reconstructing Poverty Law Scholarship, 48 U. MIAMI L. REV. 1063, 1091-92 (1994). For the
critique that lawyer-driven advocacy can undermine community organizing
efforts, see RICHARD DELGADO & JEAN STEFANCIC, FAILED REVOLUTIONS: SOCIAL REFORM
AND THE LIMITS OF LEGAL IMAGINATION, xv-1 (1994); GERALD N. ROSENBERG, THE HOLLOW
HOPE: CAN COURTS BRING ABOUT SOCIAL CHANGE? 12 (2d ed. 2008); STUART A.
SCHEINGOLD, THE POLITICS OF RIGHTS: LAWYERS, PUBLIC POLICY, AND POLITICAL CHANGE 310 (2d ed. 2004); Richard L. Abel, Lawyers and the Power to Change, 7 L. & POL’Y 5, 5-15
(1985); Stephen Wexler, Practicing Law for Poor People, 79 YALE L.J. 1049, 1067 (1970).
51. For a description of the “diverse network” of public interest legal institutions in
operation in the United States, see Scott L. Cummings & Ingrid V. Eagly, After Public Interest
Law, 100 NW. U. L. REV. 1251, 1251-52 (2006).
52. Representative scholarship on the different tactics and modes of representation
present in progressive lawyering, includes the following: Eduardo R.C. Capulonga, Client
Activism in Progressive Lawyering Theory, 16 CLINICAL L. REV. 109 (2009); Michael
Grinthal, Power With: Practice Models for Social Justice Lawyering 15 U. PA. J.L. & SOC.
CHANGE 25 (2011); Anthony V. Alfieri, Faith in Community: Representing “Colored
Town,” 95 CAL. L. REV. 1829, 1844-1857 (2007).
53. For a discussion of the potential tension between lawyering strategies and client
goals, see Derrick A. Bell, Jr., Serving Two Masters: Integration Ideals and Client Interests
in School Desegregation Litigation, 85 YALE L.J. 470, 471-72 (1976). See also, MARTHA F.
DAVIS, BRUTAL NEED: LAWYERS AND THE WELFARE RIGHTS MOVEMENT, 1960-1973, 33–34
(1993) (describing tension between law reform and direct services models of service delivery
during the 1960s).
54. Scott L. Cummings, Hemmed In: Legal Mobilization in the Los Angeles AntiSweatshop Movement, 30 BERKELEY J. EMP. & LAB. L. 1, 4–5 (2009) (describing “legal
pluralist” model of progressive lawyering but without discussing direct representation to
grassroots groups with respect to their direct, organizational needs).
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social change, which can include litigation on behalf of their members, as
representatives of such members,55 to protect their membership rolls from
governmental intrusion;56 to defend the organization against a lawsuit, like a
defamation suit designed to halt mass mobilization; or to argue that the
organizational resources are being depleted as a result of a challenged policy
or practice.57 Admittedly, the need for representation to advance a group’s
cause, or to protect the interests of its members, certainly represents a type of
legal need, what we will focus on here are the legal needs of nonprofit
associations as entities, institutions that have legal needs of their own. What
is critical to remember is that it is difficult to disentangle the achievement of
the group’s broader goals from its more routine legal needs: e.g., if a group
does not have a legal existence as a recognized tax-exempt organization, it is
difficult for it to obtain tax-deductible donations; if the group does not have
a functioning payroll system and fails to meet its obligations to its employees
in terms of meeting payroll taxes and other, related costs, the organization
will not be able to function if it requires paid employees to do so. While a
purely voluntary association with no expenses may be largely exempt from
these legal concerns and obligations, without paid staff and a corporate
existence in some form, it is also likely to have less of an impact and the
extent of its reach will pale in comparison to those groups that have some
form of organizational infrastructure and employees who can carry out the
somewhat mundane, day-to-day operations of the group.
In many respects, nonprofit associations can look very much like their
for-profit corollaries: they have legal needs that must be met in order for them
to function in a manner that is consistent with the law. What is more, if they
fail to abide by the legal requirements under which they operate, they will
never be able to achieve their societal goals and not realize the myriad
benefits that nonprofit associations bring to the broader community. While
providing technical assistance and legal guidance to social change
organizations and social service organizations alike is certainly useful for
such groups, if they are not in compliance with the laws that govern their
operations, such groups will never get the chance to pursue their goals and
realize the benefits those groups provide society. Accordingly, the goal of
ensuring that not-for-profit organizations, from groups that seek to change
the world to groups that are simply striving to provide daycare in a low55. See, e.g., Hunt v. Wash. ST. Apple Advert. Comm’n, 432 U.S. 333, 342–43 (1977)
(holding group had standing to assert their interests of their members in its representational
capacity).
56. See, e.g., NAACP v. Ala., ex rel. Patterson, 357 U.S. 449, 460-66 (1958) (protecting
civil rights organization from having to divulge its membership rolls to state officials).
57. Havens Realty Corp. v. Coleman, 455 U.S. 36, 378-79 (1982) (holding group had
standing to sue to challenge policy that created drain on organizational resources when
organization worked to remedy the effects of the policy).
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income community, are able to meet their needs should be a critical priority
of those concerned with the well-being of society generally and those who
wish to ensure full access-to-justice in particular. While an understanding of
the legal needs of low- and moderate-income individuals has come into
somewhat sharper focus in recent years (though there is still so much we do
not know), our understanding of the legal needs of not-for-profit
organizations is even less clear, as the following discussion shows.
D. The Justice Gap in the United States, for Individuals &
Organizations
Eighty percent of low-income Americans and roughly half of middleincome Americans face their legal problems without the benefit of legal
representation.58 A team of researchers led by Rebecca Sandefur found that
residents of one, representative American city did not retain a lawyer for
several reasons, with the cost of such representation being just one factor,
though there were others as well.59 For those in need of legal assistance,
many individuals may not have known that they had a legal problem or that
one would help resolve it.60 Some did not know how to retain a lawyer or
believed they could handle the matter on their own or with the assistance of
a third party. Still others chose to ignore the problem altogether.61
While we have some sense of the justice gap for individuals, little is
known about the extent to which nonprofit organizations are or are not
accessing legal services. Nearly a decade ago, the Washington Attorneys
Assisting Community Organizations (WAACO), which now calls itself
Wayfind, surveyed the legal needs of nonprofits serving low-income
communities in Washington State.62 The group interviewed representatives
of nonprofits, capacity-building organizations, and foundations and other
funders.63 One of the key findings of this study was that ninety-two percent
58. See e.g., Documenting the Justice Gap in America: The Current Unmet Civil Needs
of Low-Income Americans, LEGAL SERVS. CORP., 25 (Sept. 2009), http://www.americanbar.
org/content/dam/aba/migrated/marketresearch/PublicDocuments/JusticeGaInAmerica2009.a
uthcheckdam.pdf (synthesizing latest studies to show that one in five low-income Americans
faced their legal problems without a lawyer); Deborah L. Rhode, Access to Justice: An Agenda
for Legal Education and Research, 62 J. LEGAL EDU. 531, 534 (2013) (stating that it is
“estimated that more than four-fifths of the individual legal needs of the poor and a majority
of the needs of middle-income Americans remain unmet . . .”).
59. Rhode, supra note 58 at 534.
60. Id.
61. Id. at 12-13.
62. Wash. Att’y Assisting Community Org., The Legal Needs of Nonprof its Serving Low
Income Communities, WAYFIND LEGAL (Jan. 2012), https://wayfindlegal.org/wp-content/uplo
ads/2014/03/The-Legal-Needs-of-Nonprofits-Serving-Low-Income-Communities-FINAL.pdf.
63. Id. at 8.
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of organizations surveyed had at least one unmet legal need.64 Furthermore,
similar to the findings of the Sandefur study referenced above, many
nonprofit organizations admitted that they did not even know they had a legal
problem.65 Furthermore, again, similar to the findings of the research into
the unmet legal needs of individuals, many groups went without legal
representation because they did not know how to access legal representation,
could not afford a lawyer, or did not know they might need one.66 In terms
of the types of legal needs nonprofit organizations face, the survey results
showed that groups needed help with the following matters: employment,
contracts, nonprofit compliance filings and maintenance, board governance
and by-laws, intellectual property, real estate, and formation/start-up
matters.67 According to the Wayfind study, then, it is clear that nonprofit
corporations likely face many of the same legal needs of for-profit
corporations. And certain nonprofit entities are able to hire some of the
nation’s largest and most prestigious firms for their legal issues, otherwise
these firms would not have practice groups that focus on serving tax-exempt
organizations. At the same time, while many for-profit entities, and some
larger nonprofit groups, turn to private attorneys for their legal needs, either
by hiring outside counsel from private firms or creating an in-house legal
department, most nonprofit entities will have less financial capacity to do
either, at least that is what logic would suggest. It is these and other
assumptions and hypotheses about the legal needs of the nonprofit sector and
how such needs are met that our study attempted to address, and it is to these
hypotheses that we now turn.

III. RESEARCH HYPOTHESES
In our attempt to address several questions around the scope, scale, and
nature of the legal needs of nonprofit organizations in New York State, our
goal was to test several hypotheses, each of which is described, in turn,
below.

64. Email from Jodi Nishioka, Wash. Att’y Assisting Community Org. Program
Manager (Sept. 17, 2018) (on file with authors).
65. Id.
66. Id.
67. Id.
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A. First Hypothesis: Groups with Smaller Budgets Have a Harder
Time Accessing Legal Services
The cost of legal services is certainly one barrier, among many, to
individuals accessing legal services. One of the questions for our research
was whether nonprofit organizations that have smaller budgets face
constraints on their ability to pay for legal services similar to those faced by
individuals of modest means. To test this hypothesis, our two surveys asked
groups to not only identify whether they faced challenges accessing legal
services and the types of legal services providers they utilize if they are,
indeed, able to utilize such providers. It also asked groups to identify their
organizational size by the size of their organizational budget.68 To the extent
groups are able to meet their legal needs, they might do so through various
channels, or through a combination of channels: e.g., they might secure the
assistance of a free, nonprofit legal services provider; recruit a volunteer
lawyer; have a lawyer on their volunteer board who provides advice and
assistance to the group; may pay for legal services; may hire a lawyer to serve
as in-house counsel; or do without assistance. Since a group’s financial
standing helps to determine, in part, whether it can pay for legal assistance,
our initial hypothesis is that groups with smaller budgets are likely to face
more unmet legal needs, and that is the first hypothesis we test.
B. Second Hypothesis: Groups with Larger Budgets Typically Pay
for Legal Services
As with individual users of legal services, we hypothesized that larger
groups, with larger budgets, are able to pay to meet their legal needs. One
reason for this is that a group that can pay for legal services has greater choice
in selecting its service provider and it is likely that groups would prefer to
select their provider than resort to the search for a nonprofit provider or
volunteer lawyer. More importantly, perhaps, is the fact that nonprofit legal
services providers are unlikely to serve a client that could otherwise pay for
a lawyer. Such an approach is consistent with most legal services providers’
reason for existing: to fill the gap in legal needs. In addition, many nonprofit
legal services providers receive donations from the private bar and do not
want to alienate donors by competing with them for clients. Similarly,
lawyers providing pro bono services are unlikely to prioritize providing such
services on a volunteer basis to groups that can otherwise pay for legal
services. Similar to our test of our first hypothesis, our surveys asked groups
68. It is certainly possible that organizations have smaller budgets, and, thus, fewer staff,
which likely means they will have fewer legal needs, particularly those that might arise from
employment law and human resources issues.
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to identify the size of their budgets and to indicate how they obtained legal
services, if at all: i.e., through nonprofit legal services providers, volunteer
lawyers, or lawyers serving on a fee-for-service basis.
C. Third Hypothesis: Despite the Apparent Patchwork of
Methodologies for Accessing Legal Services, Nonprofit Groups
Still Face Significant Challenges Obtaining Representation and
May Not Fully Grasp the Extent of their Legal Needs
While many groups might have access to some form of legal services,
whether through nonprofit providers, volunteer lawyers, or lawyers working
on a fee-for-service basis, the issue remains that obtaining such access to
representation is likely a challenge for many groups. Individuals often face
barriers like a lack of knowledge of how to access legal assistance. Nonprofit
groups likely face similar challenges and even for those that are able to find
assistance in meeting some of their needs, securing this assistance may be a
challenge or they may be able to find assistance meeting just some of their
needs. Furthermore, groups may not be able to even assess whether and to
what extent they have legal needs due to a general lack of access to assistance.
In order to test these aspects of this hypothesis, in addition to asking whether
groups are able to meet all or even some of their needs, as well as asking
groups to identify the source of their legal assistance, in the longer-form
survey, we would also ask the extent to which groups feel they face barriers
to legal services (while asking them to identify such barriers) and whether
they feel the general lack of legal assistance makes it difficult to even identify
their legal needs.
D. Fourth Hypothesis: Mid-Sized Groups by Budget Are Accessing
Legal Services from Nonprofit Providers and Volunteer Lawyers
In light of the hypothesis that organizations with smaller budgets are
less likely to secure legal assistance for all of their legal needs, and groups
with larger budgets are likely to pay for all of their legal needs, it is likely
that groups with mid-sized budgets seek out and secure legal assistance, to
the extent they are able, from a range of sources: nonprofit providers,
volunteer lawyers, and even lawyers operating on a fee-for-service basis.
Accordingly, as part of our surveys, we asked groups to identify the size of
their organizational budget and the ways in which, and the providers through
which, they are able to secure legal assistance, to the extent they do.
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E. Fifth Hypothesis: Groups in New York City Are More Likely to
Meet Their Legal Needs through Nonprofit and Volunteer
Lawyer Legal Services Providers than Organizations Outside
New York City
New York City is home to both a robust group of nonprofit legal
services providers as well as some of the world’s largest and most prestigious
law firms that are committed to providing, and do provide, tens of thousands
of hours of volunteer time to nonprofit organizations every year. The legal
services market outside of New York City is less well-developed, for both
nonprofit and for-profit providers. Accordingly, we believe it likely that
groups outside of New York City face more challenges in securing legal
assistance, whether groups pay for or seek volunteer or nonprofit legal
services. Accordingly, our surveys, both the long and short forms, sought
information about the geographic region or regions in which respondent
organizations operate. In addition to our quantitative analysis of the legal
needs of these nonprofits by region, we also interviewed representatives of
several individuals to help paint a fuller picture of how groups access legal
services generally, and outside New York City in particular.
F. Sixth Hypothesis: Groups Have a Broad Range of Legal Services
Needs
As the Wayfind study referenced earlier indicates, like individuals,
nonprofit groups likely have a diverse range of legal needs. We believe the
nonprofits in New York State have a similar broad range of legal needs.
Accordingly, the long-form version of the survey included questions about
the nature of the legal needs nonprofits face.

IV. METHODOLOGY AND RESPONDENT PROFILES
A. Methodology
The research methodology used to test the hypotheses described above
included both quantitative and qualitative approaches. First, on the
quantitative side, we devised two surveys, one longer in length and one much
shorter. The first sought a range of information from respondents, which
were nonprofit groups from across New York State with connections to
several coalition groups and service providers through which we circulated
the surveys, as described below. The longer form survey included questions
about how organizations accessed legal services, the size of their budgets, the
sources of their funding, and the nature of the legal problems they faced,
among other questions. The shorter survey focused mostly on the manner in
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which organizations meet, or do not meet, their legal needs, asking whether
and to what extent their legal needs are addressed. We asked whether groups
are or are not meeting their legal needs, and, if so, how are they doing so: i.e.,
through nonprofit legal services providers, volunteer lawyers, or private
lawyers working on a fee-for-service model. We also asked groups
responding to this shorter survey to provide us with information about their
organizational budgets, to give us a sense of the organizational size of each
responding group.
These two surveys were circulated primarily through two channels.
First, two networks of nonprofit groups shared the two surveys with their
members. The first of these organizations, Nonprofit New York (formerly
the Nonprofit Coordinating Committee of New York) serves nonprofit
organizations based in New York City. The second has a state-wide focus,
but with less of a base in New York City: the New York Council of
Nonprofits (NYCON). The second communications channel involved two
nonprofit legal services organizations—the Lawyers Alliance for New York
and New York Lawyers for the Public Interest, two groups that serve other
nonprofits by providing legal and technical assistance to them—sharing the
survey with their list of contacts at nonprofit organizations they currently
serve or have served in the past in some capacity, whether through full service
legal representation or through attendance at a workshop or other, similar
forum. These surveys were conducted from late August 2018 through early
March 2019. All in all, we received 209 responses to the short-form survey
and 57 responses to the longer-form survey.
After circulating these surveys and reviewing the results from them, the
authors conducted follow-up, qualitative interviews with several respondents
to investigate the specific responses contained in the survey results in greater
detail.
B. Respondent Profiles
The respondents in both the quantitative and qualitative components
of our study were mostly representative of nonprofit groups, all of which
were based in and serve the population of New York State. In terms of
the profiles of the survey respondents—all nonprofit groups that operate
within New York State—we sought information about organizational size
by budget, groups’ primary sources of funding, the primary geographic
region within the state where they provide services, the number of
individuals they serve in a given year, the ways in which they meet or do
not meet their need for legal services, the nature of the services they
provide, and the number of hours of legal assistance they estimate that
they require in a given month. We asked respondents if they would be
willing to participate in follow-up, qualitative interviews, and we
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conducted six such interviews with respondents with a range of
backgrounds.69

V.

FINDINGS

A. The Shorter Survey Responses: The Survey Pool
Once again, we circulated two surveys: one longer form survey and one
fairly brief survey that addressed some of the key issues related to access to
justice for nonprofit entities in New York State. In the shorter survey, the
organizations were each asked to provide their annual operating budget and
the region within New York State of their primary service area.
Organizations could state that they served the entire state as well. Tables 1
and 2 represent the table of frequencies of our sample based on each entity’s
budget and primary service region. As demonstrated in Table 1, the
distribution of the organizations based on the size of the organizational
budget is approximately normal, as most of the organizations in the sample
(67.94%) fall into the four middle categories of annual budget (250k- 10M)
and very large organizations (budget > 10M) and very small organizations
(budget<250K) respectively consist 13% and 19% of our sample. Table 2
represents the frequency distribution of the sample. As Table 2 demonstrates,
most of the organizations in our sample through the shorter survey (80.86%)
primarily serve New York City and other regions of primary service are
underrepresented in our sample. These distributions must be considered when
generalizing the results of this study.

69. Telephone Interview with Michelle Casey, President & Chief Exec. Off. at Planned
Parenthood of Cent. & W. N.Y, (Oct. 11, 2019); Telephone Interview with Sue Catroppa,
Executive Director, Captain Community Human Services (Oct. 3, 2019); Telephone Interview
with Abbey Hendrickson, former Exec. Dir., Discovery Cent. (Oct. 1, 2019); Telephone
Interview with Jessica Moore, CFO, CitiHope Internat’l Inc. (Oct. 3, 2019); Telephone
Interview with Jason Tracy, CEO, Consumer Credit Counseling Serv. of Rochester (Sep. 30,
2019) (all interviews on file with author). One respondent preferred to provide information
anonymously, as “deep background” as the term is often used in journalism.
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Table 1- Frequency distribution of the short survey sample based on
categories of annual budget
Annual operating budget
Frequency (%)
5K- 100K
19 (9.09%)
100K- 250K
19 (9.09%)
250K- 1M
40 (19.14%)
1M- 3M
50 (23.92%)
3M- 5M
30 (14.35%)
5M-10M
22 (10.53%)
10M-25M
13 (6.22%)
Greater than 25M
14 (6.7%)
Missing
2 (0.96%)
Total
209 (100%)
Table 2- Frequency distribution of the short survey sample based on
categories of primary service region
Primary service region
Frequency (%)
Entire state
21 (10.05%)
Long Island
3 (1.44%)
Mid-Hudson region
5 (2.39%)
Multiple regions
7 (3.35%)
New York City
169 (80.86%)
Southern tier
2 (0.96%)
Missing
2 (0.96%)
Total
209 (100%)
What follows are the quantitative results gathered from the two surveys
as they relate to the specific hypotheses as well as complementary qualitative
responses from our interviews with respondents when they illuminate our
findings on a particular point.
B. First Hypothesis: Budget Size and Access to Justice
To reiterate, our first hypothesis is that “groups with smaller budgets
have a harder time accessing legal services.” To test the first hypothesis, we
created a new variable indicating the extent to which the organizations’ legal
needs are met. Based on the survey’s responses, organizations are categorized
into three groups: 1) organizations that have all of their legal needs met,
including those that use free services or pro bono for all, pay for all legal
services, have full time legal assistance on staff, and those that pay for some
services and use volunteer services for the remainder of those legal needs;
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2) organizations that have only some of their legal needs met, including those
that use paid or volunteer or free services for some of their legal needs, but
are not able to secure assistance with the remainder of such needs; and 3)
organizations that have none of their legal needs met, including those that
have no access to lawyers or do not know how to access a lawyer. There were
seven organizations reporting that they do not need legal services as they
have no legal issues, or they resolve their legal issues themselves. These
organizations were not given any value for this variable.
Table 3 represent the table of frequencies for our sample with regards to
this variable. As demonstrated in the table, most of the organizations in our
sample (75.60%) have access to legal services for all their services.
Table 3- Frequency distribution of the short survey sample based on the
extent of access to legal services
Accessing legal services
Frequency (%)
All legal needs met

158(75.60%)

Some legal needs met

31(14.83%)

No legal needs met

6 (2.87%)

Missing

14 (6.70%)

Total

209 (100%)

Cross tabulation and chi-square test are used to test the first hypothesis
and examine the relationship between the organization’s annual budget and
their access to legal needs (Table 4). Chi-square test of the result [χ2 (14,
N=194) = 44.14, p = 0.000] shows that there is a significant relationship
between the organization’s budget and its ability to access legal services to
meet its legal needs. Figure 1 visualizes this relationship. Unlike large
organizations (with greater than 1M budget), the small organizations’ groups
(with budget of 5K-1M) were more likely to have none or some of their legal
needs unmet. Our qualitative interviews with several respondents confirmed
this basic hypothesis.70

70. Id.
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Table 4- Cross tabulation of the organizations’ budget and the extent of
their access to legal services (sample of the short survey)

Figure 1- The extent of legal needs met within each budget category
(sample of the short survey)
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C. The Second and Fourth Hypotheses: Budget Size and Paying for
Legal Services
The second and fourth hypotheses address the relationship between the
size of an organization’s budget and whether the organization pays for legal
services. Our intuition with respect to this relationship is that larger
organizations by budget size pay for legal services and mid-sized
organizations utilize a blend of fee-for-service lawyers and volunteer lawyers
when accessing legal services. In order to test these hypotheses, we created

5 - BRESCIA_HRPLJ_V17_2[1] (DO NOT DELETE)

Summer 2020

3/30/2020 3:04 PM

THE LEGAL NEEDS OF NONPROFITS

473

a new variable that divided the organizations into a group of organizations
that pays for some or all of the legal services it receives, and a group that only
uses free or volunteer legal services. Again, the organizations that do not need
legal services as they have no legal issues, or they resolve such legal needs
themselves, without a lawyer, were not assigned any value for this variable.
Similarly, the organizations that reported that they have no access to a lawyer
were also not assigned a value for this variable either. Table 5 shows the table
of frequencies for this variable and indicates that organizations are
approximately evenly distributed in these two categories with a tendency
towards the utilization of free legal services.
Table 5- Frequency distribution of the short survey sample based on
the extent of access to legal services
Pay for legal services
Frequency (%)
Only use free legal service

101(48.33%)

Pay for some or all their legal services

88(42.11%)

Missing

20 (9.57%)

Total

209 (100%)

The relationship between the organization’s annual budget and its use
of paid/free services is tested using cross-tabulation and chi-square test
(Table 6). Chi-square test of the result [χ2 (7, N=188) = 27.65, p = 0.000]
shows that there is a significant relationship between the organization’s
budget and whether it pays for the legal services it receives. Figure 2
visualizes this relationship. As demonstrated in Figure 2, the percentage of
the organizations that pay for their legal services increases as an
organization’s annual budget increases. Consistent with the second
hypothesis, more than 80% of organizations with large budgets (greater than
$10M) pay for their legal services. And, consistent with the fourth
hypothesis, organizations with medium budgets (between $250K and 5M)
use free legal services for more than 50% of their legal needs. Once again,
our qualitative research supported these core findings, as one large group paid
for all of its legal services, while the smallest group by budget paid for almost
no legal services.71

71. See, Interviews, supra note 69.
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Table 6- Cross tabulation of the organizations’ budget and if they pay
for the legal services or not (sample of the short survey)

Figure 2- Use of free/paid legal services within each budget category
(sample of the short survey)
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The fifth hypothesis assumes that locating in New York City makes a difference
in an organization’s access to free legal services; that is, its ability to utilize free
services from nonprofit legal services providers or volunteer lawyers. In order to test
this hypothesis, we created a new variable that separates the organizations in NYC
than other organizations. We tested the relationship of this variable with the variable
that we created earlier that indicates whether organizations pay for their legal
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services or not. Table 7 demonstrates the distribution of our sample with regard to
these two variables, and figure 3 visualize this distribution.
The proportion of organizations that use free services in each group is around
50% and this proportion is not very different for the two groups. The Chi-square test
of these two variables [χ2 (3, N=188) = 0.3441, p = 0.557] confirms the insignificant
difference. Therefore, we cannot reject the null hypothesis that there is no
relationship between the NYC location and using free legal services. This hypothesis
needs to be tested in future research, because as noted earlier, New York City based
organizations comprise 80% of our sample, and our results could have been affected
by the under representativeness of the other regions in the sample.

Table 7- Frequency distribution of the short survey sample based on
organizations’ working region and if they pay for the legal services or not

Figure 3- Use of free/paid legal services within each budget category
(sample of the short survey)

E.

The Longer Survey Responses: The Survey Pool

For answering the last two hypotheses, we turn to the long survey responses.
The number of responses that we received for this survey is 57 (around one quarter
of the responses that we received for the quick survey), and the descriptive statistics
of variables are also different among these responses. Table 8 shows the frequency
distribution of this sample based on the budget categories. This distribution is skewed
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toward small budget categories. The distribution of sample based on service regions
is also different. Only 40% of the organizations in this sample primarily serve New
York City (Comparing to the 80% in the short survey sample). These differences
should be considered when interpreting the results.

Table 8- Frequency distribution of the long survey sample based on
categories of annual budget
Annual operating budget
Frequency (%)
5K- 100K
19 (19.30%)
100K- 250K
2 (3.51%)
250K- 1M
15 (26.32%)
1M- 3M
13 (22.81%)
3M- 5M
6 (10.53%)
5M-10M
3 (5.26%)
10M-25M
5 (8.77%)
Greater than 25M
2 (3.51%)
Total
57 (100%)
Table 9- Frequency distribution of the long survey sample based on
categories of primary service region
Primary service region
Frequency (%)
Entire state
6 (10.53%)
Capital Region
4 (7.02%)
Finger Lakes
5 (8.77%)
Mohawk Valley
2 (3.51%)
Mid-Hudson region
3 (5.26%)
Multiple regions
7 (12.28%)
New York City
22 (38.60%)
Southern tier
5 (8.77%)
Western New York
2 (3.51%)
Missing
1 (1.57%)
Total
57100%)
F. Assessing the Third Hypothesis: Challenges to Obtaining
Access to Justice
Only 52.63% of the respondents to the large survey reported that they
believe their legal needs are met (question 10 of the long survey). When they are
asked whether they think they might be unable to determine their legal needs because
of a lack of access to an attorney, 44.64% responded that this is possible (question
11 of the long survey). We assessed the relationship between these responses to the
budget and service region of these organizations. But we did not find any significant
relationship.
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Although 43.86% of the respondents said that they are not limited in their
ability to consult with a lawyer, others saw themselves limited and provided a variety
of reasons for these limitations. The frequency distribution of these responses is
provided in figure 4 (responses to question 12 of the long survey), which shows that
constraints on the organization’s budget were the most commonly identified
limitation. In addition, respondents provided a variety of areas as the most difficult
area to secure the legal services (question 18 of the long survey), among which
personnel matters (23.68%) was the most common answer. The responses to this
question are visualized in figure 5.

Figure 4- The limitations of consulting an attorney
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Figure 5- The most difficult area to secure legal services
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As the qualitative interviews showed, nonprofit leadership often have to
scramble to find lawyers that can meet their needs in a timely and effective
fashion. One executive of a large, multi-service agency stated that they used
paid attorneys from two separate, private firms to handle their legal needs;
the strain on the budget of the organization is great, but finding nonprofit
legal services providers or pro bono counsel who could assist them within the
tight time-frames within which they operate is a great challenge, one they
ultimately avoid simply by paying counsel.72 Similarly, the leader of amidsized organization with whom we spoke often found it difficult to obtain
assistance from a nonprofit provider in a timely fashion. That organization
did utilize a nonprofit legal services provider, but one that charged a fee for
its services (even if the fee charged could be considered “low bono,” or lessthan that which a typical private attorney might charge for the same
services).73 Both of these groups tapped into their respective social capital
by seeking and obtaining guidance from their board members who are
attorneys on how to find appropriate legal services. At the same time, the
small organization, operating a limited budget and in a rural community
where there were few attorneys—and none with the expertise to handle their
legal needs—often had its accountant handle what, for all intents and
purposes, were legal matters, including assisting the group with a
compliance/enforcement matter launched by the Charities Bureau of the New
York State Office of the Attorney General.74 In other words, the group
utilized a non-lawyer to handle what was clearly a legal matter, one that
might have posed great risk to the organization if not handled properly.
G.

Range of Organizational Legal Needs

Two questions were asked in the long survey to shed light on the range of the
legal services that nonprofit organizations need. First, question 13 asks the
respondents to indicate the three most common issues for which you seek legal
assistance. Responses to this question is visualized in figure 6. Three categories of
the common issues jump out of this figure with the highest number of ranks 1-3: 1)
personnel matters, 2) drafting, interpretation, and revision, 3) contract negotiation.
In addition, four other groups received considerable number of rank1-3: 4) forming
the organization, 5) board governance, 6) leasing as a tenant, and 7) Merging or
alliance. The figure shows that each of these categories are top ranks at least for a
few of these organizations. And the seven mentioned categories are top ranks for
more than 10 organizations (18% of our sample).
Second, question 15 asks the respondents to indicate and rank the three legal
needs that they view as the most important to carry out their organization’s mission.
72. See, Casey Interview, supra note 70.
73. See, Catroppa Interview, supra note 70.
74. See, Moore Interview, supra note 70.
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Responses to this question is visualized in figure 7. Comparing figures 6 and 7 shows
that the distribution of the response to the two questions are very similar. The same
seven categories of legal issues received highest number of ranking 1-3 for this
question as well. The only difference between the two figures is that intellectual
property seems to be more important than forming the organization for these
organizations, but they are more likely to prioritize forming organizations in their
search for legal assistance. Both figures confirm the sixth hypothesis that the
nonprofit organizations (at least in our sample) have a broad range of legal services
needs that they see very important to carry out their mission.

Figure 6: All Organization
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Figure 9: Groups with Budgets Less than $1 Million
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Finally, figures 10, 11 and 12 show that all groups listed their top-three
organizational legal needs as including personnel matters; drafting,
interpretation, and revision of their by-laws; and contract negotiations. While
there is some variation between the larger and smaller organizations, these
categories seem to hold across organizations, regardless of size.
Figure 10: Important Needs, All Organization
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Figure 11: Important Needs, Organizations Greater than $5 Million
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Figure 12: Important Needs, Organizations Less than $5 Million

VI.
A.

IMPLICATIONS

Implications for the Nonprofit Sector

The results of this study suggest that, although many nonprofit groups
seem to have their legal services met, for groups that have smaller budgets,
they have the hardest time accessing legal services. Moreover, for at least
some organizations, patching together a quilt of legal services resources that
include nonprofit legal services providers that offer services for free, private
lawyers who offer their services on a pro bono basis, and private lawyers who
charge for their services is likely time-consuming and burdensome, taking
precious time from leadership, time that could likely be utilized providing
services to the community rather than seeking counsel. Even for groups that
do spend resources on legal services, either by consulting with counsel on a
fee-for-service basis or employing a lawyer or lawyers to serve as in-house
counsel, this is likely also a drain on resources that might, once again, be
better spent on providing services to the community. Although large
nonprofits, with substantial budgets and endowments, can likely afford to
spend resources in this way, a group that operates on a budget of $1 million
could spend a substantial sum on a single landlord-tenant dispute or contract
negotiation. Another interesting result of the study is the nature of the legal
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services groups require. While many might expect that groups need
assistance with issues related to organization, formation, and incorporation
issues, and every group that wants to get started will need such assistance, a
plurality of organizations identified personnel needs as their most pressing
legal issue and the one that is most critical to the ongoing operation of the
organization. This finding has significant implications for the legal
profession and legal education, which we will explore in greater depth in the
next sections.
B.

Implications for Nonprofit Legal Service Providers

Nonprofit legal services providers, particularly groups in New York
City, appear to be doing a very good job of meeting the legal needs of
nonprofit groups that they serve. Several critical findings stand out from the
survey results though. First, smaller groups have a much harder time meeting
their legal needs. Second, some groups are utilizing a blend of nonprofit, pro
bono, and for-profit services. While on one level, nonprofit legal services
providers do not want to displace for-profit providers who are offering
critical services, some further research is needed to determine the reasons
nonprofit groups are seeking out the services of for-profit legal services
providers. It is likely the nature of the legal services needed that has resulted
in groups seeking services beyond those that are offered by nonprofit
providers, or nonprofit groups with pressing needs that require timely
attention may not have the flexibility to seek out assistance from nonprofit
legal services providers that might have long waiting lists or demanding
intake procedures that may stand in the way of the group finding
representation when it is needed. Accordingly, since it is safe to assume that
the groups that are receiving blended services from nonprofit and for-profit
providers, to the extent that nonprofit providers want to meet all of the legal
services needs of the groups they serve, some assessment of the needs that
are going unmet through free services and the ways that nonprofit providers
might seek to expand the types of services they do provide is in order. Third,
and this goes to the previous point, to what extent are the needs that are going
unmet falling under the category of “personnel matters” that require nonprofit
groups to seek assistance from fee-for-service providers, since such matters
are identified as the most frequent and most important category of legal need?
The intuition of the authors is that it is likely in this category that nonprofit
groups are going outside their traditional sources of free or pro bono legal
services providers to pay for assistance with such matters. But further
research is needed to interrogate this intuition. Regardless, it is clear that
certain matters, like personnel matters, are identified more frequently as
important legal needs for these groups and nonprofit legal services providers
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should consider the extent to which they possess the expertise, or desire, to
provide services to address such matters.
C. Implications for Funders of Legal Services
Entities that fund nonprofit entities in general and nonprofit legal
services providers in particular, whether it is foundations, government,
individual donors or the private bar, should consider the importance of
providing legal services to nonprofit groups to ensure that they can pursue
and achieve their mission in a lawful, efficient and effective manner. Critical
legal services can often help nonprofit groups in doing so, and funding to
support such legal services to groups is a critical complement to other funding
such entities and individuals provide. What is more, funders should consider
prioritizing support for the expansion of legal services to smaller groups (by
budget), because that seems to be where the greatest unmet legal needs are,
even though such groups may be less prevalent in the community.
Nevertheless, smaller groups seem to be in the most need of legal assistance,
and are less likely to be able to pay for an attorney (and may have less access
to pro bono assistance because they are less connected to networks of service
providers). Accordingly, funders of nonprofit legal services providers may
consider an assessment of the extent to which their grantees are serving
smaller nonprofit groups.
D. Implications for the Private Bar
Again, if one of the most important legal needs nonprofit groups identify
is personnel matters, lawyers handling such matters are likely in high
demand, both from groups that can pay for services and, more importantly,
groups that cannot. There are certain areas of law where the private bar can
lend expertise where nonprofit legal services providers have, historically,
tended not to focus their energies. Private, pro bono counsel are particularly
helpful in real estate transactions and commercial lease negotiations. The
results from our survey suggest that personnel matters are also issues towards
which private counsel could direct their pro bono energies. Similarly, they
could direct their attention to smaller groups that may have a harder time
connecting to private counsel and thus private lawyers who wish to provide
assistance to nonprofit groups on a pro bono basis might emphasize to the
nonprofit legal service providers that often serve as a conduit to nonprofit
groups in need of legal services that the pro bono counsel would prefer to
work with the smaller groups, i.e., those that might otherwise have a hard
time gaining direct access to pro bono counsel and which, generally, appear
less likely to have legal representation.
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E. Implications for Law Schools.
There are two important findings from this study as they relate to law
schools. First, law schools can serve a critical access-to-justice need among
the nonprofit sector by directing the services they might provide through
clinical programs and pro bono services to small nonprofit
groups. Moreover, they could train lawyers who want to serve nonprofit
groups in how to handle human resources and personnel matters. For those
law students who are interested in going into labor and employment law, law
schools could highlight the importance of providing pro bono services to the
nonprofit sector once those students leave law school, or to promote the
nonprofit sector as a potential source of future clients. Students interested in
these areas of law could create volunteer groups within the law school to
provide advice and guidance, under the supervision of faculty or volunteer
lawyers from the community, to nonprofit groups that might need such
services. Similarly, with intellectual property also identified as an area of
need for nonprofit groups, affinity groups within law schools around
intellectual property and/or business law could create pro bono opportunities
for their students to assist nonprofit groups in these areas.

VII.

DIRECTIONS FOR FURTHER RESEARCH

Probably what we learned the most from this research is that there still
is a lot more to find out about the legal needs of nonprofit organizations. First
and foremost, much of our research is with groups located in New York State
in general, many of which are from New York City in particular. In New
York City, there are several nonprofit legal services providers, including the
New York Lawyers for the Public Interest, the Lawyer’s Alliance, and the
Urban Justice Center, among others, and an extremely large private bar that
has long been committed to providing pro bono services, often to nonprofit
groups. As a result, our sample was likely skewed towards showing a smaller
justice gap than is common for nonprofit groups across the country that are
no so fortunate as to have such a robust legal community, both nonprofit and
private, that offers legal services to nonprofit groups. Moreover, there is also
likely a fair degree of selection bias in our survey: groups with access to legal
services are, perhaps, more likely to answer a survey about their ability to
access legal services. Or, more simply, groups that are already overburdened,
including because of their inability to access legal services, may also have
little time to actually complete a survey about access to legal services! Thus,
research in other communities where the nonprofit and private bar are not as
able to provide legal services to nonprofit is likely needed.
Another question that deserves further exploration is one to which our
intuitions lead us: there is likely a connection between groups that do not

5 - BRESCIA_HRPLJ_V17_2[1] (DO NOT DELETE)

488

HASTINGS RACE & POVERTY LAW JOURNAL

3/30/2020 3:04 PM

Vol. XVII

have their legal needs met fully and the nature of the work for which they
need legal services. And it is likely that in one area in particular—the need
for assistance with personnel matters—there is a connection between the
extent to which groups have such needs and the degree to which they are
unable to meet such needs. Thus, further and finer-grained research on this
question is likely necessary: i.e., are there particular legal needs that tend to
result in groups having a hard time obtaining legal services?
Similarly, are there particular needs that, if unmet, pose a greater threat
to institutional viability? It is entirely possible that some unmet legal needs
do not undermine the effectiveness of the organization and do not pose an
existential threat. Still others, if unaddressed, could result in the demise of
the organization or simple institutional paralysis. Further research could
create not just a taxonomy of legal needs, but also assess the extent to which
some needs deserve greater attention than others because of the risk they pose
to the organization should they linger unaddressed. While some our findings
begin to explore some of these questions, further research is warranted.
Next, since the smaller groups tend to have a harder time than larger
groups in accessing legal services, further research is called for that could
explore this question. Our intuition is that smaller, newer, and emerging
groups are less likely to be enmeshed in networks of support from a range of
professional services, from legal assistance to accounting and other areas. It
is these networks that tend to connect individuals and groups to other
professional networks. If smaller, less-established groups have not yet
developed a strong professional network from which they can draw for
assistance, they are less likely to have access to lawyers, whether it is
nonprofit lawyers or private lawyers who will charge for their services or
offer such services on a pro bono basis. Another reason such groups do not
have access to legal services may be that they are otherwise occupied with
all of the work of setting up the organization and do not have the time or the
resources to seek out such assistance. They might also simply not know that
they have problems that could benefit from attention from lawyers. These
are all intuitions and questions that deserve greater attention.
There is also another and wider field of inquiry that goes beyond what
might be considered “internal” legal needs to “external” legal needs. As
described earlier, many nonprofit groups are engaged in social change work.
They might be membership-based organizations where the members need
legal services as individuals, like a group that is engaged in tenant organizing
and its members require eviction-defense services, or a worker center, where
the individual members or groups of members might bring legal actions
against their employer for unpaid wages. In addition, groups might need
legal services to assist them through technical assistance in legislative or
policy advocacy, or through impact litigation brought on behalf of the group
itself or its members. Such external legal needs, if we can call them that, are
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both beyond the scope of this inquiry but also certainly deserving of further
research and inquiry to give the legal profession, funders, and law schools a
better sense of the additional legal needs of nonprofit groups so that they can
respond to such needs accordingly.

VIII. CONCLUSION
As with the legal needs of low-income families and individuals, the
legal needs of nonprofit organizations are complex, and many groups
struggle with obtaining free legal assistance or effective legal assistance at an
affordable price. The results of our analysis of the legal needs of nearly 260
nonprofit organizations operating across New York State, which has a robust
nonprofit sector, a large private bar, and nonprofit legal services providers
that offer legal services to nonprofit groups, are that groups struggle to find
legal assistance, particularly those that are smaller in size based on their
relative budgets. This trend mirrors, in many ways, the fact that lower- and
middle-income individuals and families similarly face challenges to
overcoming access-to-justice barriers. Our study helps to shed some light on
the needs and practices of nonprofit organizations in New York State.
Further study is certainly needed to assess the legal needs of nonprofit
organizations across the United States as well as the world. We hope that
this research contributes to a dialogue and spurs others to action, and further
research.
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